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CONVICTED OF POSSESSION OF COCAINE,
MORE THAN ONE-TENTH OF A GRAM BUT
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BEFORE KING, C.J.,, MYERSAND ISHEE, JJ.
ISHEE, J., FOR THE COURT:

1. Nathaniel Brent was convicted of cocaine possession after jury trid in Hinds County Circuit and



Circuit Court Judge Bobby Del_aughter sentenced Brent as a habitud offender to life without the possibility
of parolein the custody of the Missssippi Department of Corrections. Brent now gppeds his conviction.
Finding error, afirmin part and reverse and remand in part.
FACTS

2.  Nathanid Brent wasarrested asthe result of a search warrant issued on January 16, 2001 by then
County Court Judge Bobby Del_aughter and executed in the early morning hours of January 17, 2001.
Sheriff’s deputies arrested Brent and later testified that he put aplastic bag in his mouth as  the officers
approached him. Officer Stacy Thomeas placed his thumb under Brent’sjaw, forcing him to spit out the
bag. Andysis of the substance in the bag by the Missssippi Crime Laboratory

determined that the substance in the bag contained 1.16 grams of cocaine. Brent wasindicted for cocaine
possession and tried on September 29-30, 2003. Thejury returned a verdict of guilty on September 30
and Brent was sentenced asahabitud offender pursuant to Missssppi Code. Annotated § 99-19-83 (Rev.
2000). Brent was sentenced to life without the possibility of parole. Aggrieved by his conviction, Brent
now asserts the following errors on apped: (1) whether the trid court erred when the trid judge denied
Brent's motion for recusd; (2) whether the trid judge erred by actively assuming arole in establishing the
vdidity of a search warrant sgned by his own hand in his prior capacity as a county court judge; (3)
whether the trid court erred indenying Brent’ smotionto learnthe identity, and consideration, if any, of the
confidentid informant who provided the basis of the search warrant; (4) whether the trid court erred in
dlowing into evidence the testimony of Colonel Ed Swinney and denying Brent the opportunity of
surrebuttdl; and (5) whether the verdict was insuffident as a matter of law to support the conviction, or

dterndively, againg the overwheming weight of the evidence.



ISSUESAND ANALYSIS
l. Whether thetrial court erred by denying Brent’smotion for recusal.

113. Brent argues on apped that Judge Del_aughter committed reversible error by denying Brent's
motion for Delaughter’srecusal. Canon 3 (E) of the Code of Judicid Conduct states in rdlevant part:
“[jJudges should disgudify themsdlvesin proceedings in which their impartidity might be questioned by a
reasonable person knowing al the circumstances or for other grounds provided in the Code of Judicid
Conduct or as otherwise provided by law . . . .” Canon 3 (E)(1) Code of Judicid Conduct. The
disqudification includes Stuaions where a judge has persond knowledge of “disputed evidentiary facts
concerning the proceedings.” Canon 3(E)(a). The Supreme Court of Mississppi hasadopted an objective
test to determine when a judge should recuse himsdlf. McFarland v. State, 707 So. 2d 166, 180 (152)
(Miss. 1997). “A judge is required to disqudify himsdf if a reasonable person, knowing dl the
circumstances, would harbor doubts about hisimpartidity.” 1d. (quoting Greenv. State, 631 So. 2d 167,
177 (Miss. 1994)); seealso Jenkinsv. State, 570 So. 2d 1191, 1192 (Miss. 1990) (discussing standard
for judicid recusal). Furthermore, therefusd of ajudgeto recuse himself will bereviewed by the gppellate
court under the standard of abuse of discretion. Steiner v. Steiner, 788 So. 2d 771, 775 (19) (Miss.
2001).

14. Prior to his sdlection as a Hinds County Circuit Court Judge, Judge Delaughter served as Hinds
County Court Judge. Whilein his capacity as county court judge, Judge Del_aughter issued the search
warrant that lead to Brent’s arrest, and ultimately to the subsequent indictment that brought Brent before
Judge Delaughter in his current capacity as circuit court judge. An attack on the validity of the warrant

sgned by Judge Del_aughter became a mgjor dement of Brent’s defense. Also of import isthe fact that



Judge Ddaughter once served the State of Mississippi withdigtinctionas a Hinds County Assstant Didtrict
Attorney, and prosecuted Brent on a charge of aggravated assault, an offense which was used to charge
Brent as a habitua offender. At trid, Judge Del_aughter stated in the record that had no persond bias or
prgudice, remembered no facts concerning the proceedings, and could not even remember Brent from
prior encounters.
5. In Jenkinsv. Sate, thetrid judge had been a prosecuting attorney at the time of the gppdlant’s
indictment. Jenkins, 570 So. 2d at 1191. The Mississippi Supreme Court held that snce the judge acted
as both accuser and the trier of facts, the judge should have recused himsdlf. Id. at 1192-93; see Hood
v. State, 523 So. 2d 302, 311 (Miss. 1988) (condemning any practice whereby accuser may aso be trier
of fact).
T6. Inthe case before us, Judge Del_aughter, inhis capacity as trid court judge, was essentidly asked
to review whether Judge Del_aughter, in hisformer cgpacity as county court judge, had asubstantial bas's
for concluding that there wasafar probability that contraband or evidence of crime would be found onthe
premises to be searched. Here, the issuing and reviewing judges are one and the same. The problem
created by this scenario ispatently obvious. Not only might areasonable person harbor doubts about the
impartidity of the judge inthis Stuation, we find that any reasonable person should have such doubts. The
trid judge committed manifest error in failing to recuse himsdf, despite his subjective pronunciations that
he held no bhias againgt Brent. According to the objective “reasonable person” test established by
Mississppi precedent, we must reverse this case and remand it for trial with anew judge.

. Whether the trial judge erred by actively assuming a role in establishing the

validity of a search warrant signed by his own hand in his prior capacity as a
county court judge.



17. Brent asserts in his second assignment of error that the trid judge erred by teking anactive rolein
defending the vdidity of the search warrant in question. Brent asserts that Judge Del_aughter aggressively
questioned detectives onbehdf of the searchwarrant he had issued some two years earlier. Rule 614 (b)
of the Missssppi Rules of Evidence (“M.R.E.”) provides that “[t]he court may interrogate witnesses,
whether cdled by itself, or aparty.” A judge may questionawitness so long asthe questioning is “for the
purpose of aiding the jury in understanding the testimony.” United States v. Saenz, 134 F.3d 697, 702
(5th Cir. 1998). The supreme court “will not hesitate to reverse where thetrid judge displays partidity,
becomes an advocate, or in any sgnificant way, conveys to the jury the impression that he has sided with
the prosecution.” Layne v. Sate, 542 So. 2d 237, 242 (Miss. 1989) (citing West v. State, 519 So. 2d
418, 422-24 (Miss. 1988)).
18. A brief examinationof the tria transcript reveds that Judge Del_aughter exceeded his authority by
asking questions that go beyond darifying questions as contemplated by M.R.E. 614. A portion of the
examination by the court is asfollows:

[By Judge Del_aughter]

Q. Firg of dl, Investigator Spooner, a thistime | don't want you to reved the name,

but as of the time that you obtained the warrant in this matter, did you know the identity

of the confidentid informant or was this an anonymoustip?

A. | did know the identity of the informant.

Q. Had you used this informant before?

A.Yes, gr.

Q. Had they [dc] provided information in the past that had proven to be correct?

A.Yes, gr.



Q. You had indicated earlier that on Exhibit 1, the affidavit, there is no address listed for
the place to be searched. Why was that?

A.: There was no address posted on the actua residence to be searched.

Q. And did you come upon that knowledge before or after you obtained the warrant?

A. The knowledge of the actua address was after we executed the search warrant.
It is clear from this exchange, which continues for dmost two full pages of transcript, that the trid court
judge moved fromhis seat of impartidity by undertaking thisline of questioning, and in essencefdl intothe
reelm of the prosecutor. As a prosecutor, Judge Del_aughrer must have questioned hundreds, if not
thousands of witnesses regarding the vaidity of search warrants in his career as an assgant district
attorney. However, in his role as the circuit court judge, such questioning is forbidden. We find that
dlowing thisline of questioning condtitutes reversible error.

[Il.  Whether thetrial court erredin denying Brent’smotionto learn the identity, and
consderation, if any, of the confidential informant who provided the basis of the
sear ch warrant.

T9. Brent next asserts that the trid court erred in denying his motion to learn the identity of the
confidentia informant involved in the case, and consderation, if any, given to theinformant. Brent argues
that it was reversible error to deny hismation to ascertain the identity of the prosecution’s “star” witness.
See Morgan v. Sate, 703 So. 2d 832, 841 (Miss. 1997). We have previoudy stated that the identity of
an informant who participated in a crime must be given to the defendant upon request. Bracey v. State,
724 So. 2d 1028, 1033 (1 24) (Miss. Ct. App. 1998). However, the Mississppi Supreme Court has

stated that “ an accused is not automatically entitled to disclosure of the identity of a confidentia informant.”

Dowbak v. State, 666 So. 2d 1377, 1384 (Miss. 1996) (citing Middlebrook v. State, 555 So. 2d 1009



(Miss. 1990)). InEsparazav. State, the Missssppi Supreme Court held that the identity of a confidentia
informant need not be disclosad if the informant did not witnessthe crime or will not be called asa witness
atrid. Esparaza v. State, 595 So. 2d 418, 424 (Miss. 1992). The court stated that merely providing
information that established probable cause to support a search warrant was not enough to require the
informant’ s disclosure, stating “that degree of connection with the crime charged congtitutes too tenuous
alink to judtify disdodng the informant.” 1d.

110. Inthe case sub judice, prior to Brent's arrest, the confidentia informant accompanied an officer
to a residence for the purchase of drugs from Brent. The purchase became the later grounds for the
probable cause judifying the searchwarrant. Wefind that thefacts of thiscasefit neetly into our Esparaza
precedent, asthe informant at issue merdy provided rdiableinformationof Brent’ slocationand possession
of cocaine. Therefore, thisissue is without merit.

V.  Whether the trial court erred in allowing into evidence the testimony of Colonel
Ed Swinney and denying Brent the opportunity of surrebuttal.

f11. Brent'snext assertion of error istwofold. First, Brent asserts thet the trid court erred in dlowing
the tesimony of Colonel Ed Swinney to bolster the reputation of officers who had testified prior to
Swinney. Swinney testified that he had known the two officers who had testified prior to him for severd
years, and that he had never known the men to be untruthful. Second, Brent argues that the trid court
erred in disallowing Brent the opportunity for surrebutta.

712. Theadmisson of evidence & trid falswithin the sound discretion of the trid judge. Stewart v.
State, 881 So. 2d 919 (117) (Miss. Ct. App. 2004). The decision to admit or exclude evidencewill not

be reversed absent anabuse of discretion. Id. Turning to the propriety of Swinney’ stestimony, werestate



the generd rule of evidencethat “evidence of truthful character isadmissible only after the character of the
witness for truthfulness has been attacked by opinion or reputation evidence” M.R.E. 608 (a) (2).

113.  Attrid, the defenseraised theissue of whether, according to Brent, he had been roughly handled
duringtheraid onhis premises. Brent argued at trid that the tesimony of the officersat trid conflicted with
hisown, and likewise, that the testimony of the officers may have had discrepanci es as between each other.
The trid court reasoned that Snce ather the officers or Brent were correct in this regard, that Brent's
assertion that the testimony of the officers story was incorrect was necessarily an attack on the officers
veracity. Thetrid court waslogicdly correct in posting that whentwo partiestdl fundamentaly opposing
storiesoneis being untruthful. While correct in some sense, thisattempt to contradict awitness stestimony
is not the sort of character attack contemplated by M.R.E. 608. Smply pointing out the impossbility of
one's account, or discrepancies between accounts, is not the sort of attack on awitness's character or
reputation that warrants opening the door to bolgtering testimony. As such, the admisson of Swinney’'s
testimony was in error, and we must reverse onthis ground. Having made this determination, the issue of
the trial court’s disallowance of surrebuttal evidence is moot.

V. Whether the verdict was insufficient as a matter of law to support the
conviction, or alternatively, against the overwhelming weight of the
evidence.

14. Brent’slast assgnment of error dlegesthat the verdict wasinsuffident asamatter of lawto support
the conviction, or dternatively, agang the overwheming weight of the evidence. Due to our holdings
regarding Brent's other assgnments of error, and the necessity for remand of this matter, we decline to
discuss this assgnment of error.

115. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT OF CONVICTION



OF POSSESSION OF COCAINE AND LIFE SENTENCE IN THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS IS AFFIRMED IN PART AND REVERSED AND

REMANDED IN PART. ALL COSTS OF THIS APPEAL ARE ASSESSED TO HINDS
COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND BARNES, JJ., CONCUR.



